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Administrative Statistics

Volume

FY 2024 = 88,531 charges
9% 1 and largest volume since FY 2016

Retaliation has remained most common claim for over a
decade - close to 50% of all charges include this claim

Second most common is disability at around 40% of all charges

Large increase is charges under the relatively new Pregnant
Workers Fairness Act (from 188 to 2,729)

Cause finding in only 2.1% - essentially unchanged
Employees recovered $469M - the most ever
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Administrative Statistics (cont.)

Location
FY 2024: NC - remains almost 5% of all charges nationwide

8 States (Texas, Florida, California, Georgia, Illinois, Pennsylvania,
New York, and North Carolina) account for over 50% of all charges
nationwide
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Litigation Statistics

In FY 2024 - 111 new merits lawsuits filed by EEOC
29% decrease from FY 2023
Not surprising given a change in administration
About 31% of the lawsuits sought relief for multiple people

72% of the lawsuits involved termination claims; 35% involved harassment
claims; 29% involved disability accommodation claims; and 19% involved
hiring claims
Much less EEOC litigation than 10-15 years ago
When EEOC pursues litigation, its results are successful

97% success rate (settlements and jury verdicts)

Litigation resolutions: 132 cases (96% ended with settlement) for $40.4M
benefitting 4,304 people - significant increase from prior year
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Systemic Statistics

Systemic cases have been an EEOC priority

Systemic cases involve 20+ employees and are focused on matters in which the
alleged discrimination is the result of a “pattern or practice” or “policy” that has a
broad impact
FY 2024

Systemic charges: far more likely to result in “cause” determination

New lawsuits: 32% are systemic or multi-party - a notable decrease (see later
discussion)

Active lawsuits: 42% systemic or multi-party
100% litigation success rate (settlement and verdict) = $23.9M for 4,074 people

EEOC litigation in recent years has been heavily focused on systemic and multi-
party cases, but that may be changing
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Systemic Examples in 2024

EEOC v. DHL Express (USA), Inc., No. 1:10-cv-06139 (N.D. Ill. Apr. 24, 2024)

In 2010, the EEOC alleged that a package delivery service discriminated against a
class of 83 Black delivery drivers with respect to terms and conditions of
employment, in violation of Title VII.

The discrimination included assigning Black drivers more dangerous and
demanding routes and more arduous dock work, and segregating drivers based on
race.

The four-year consent decree provided $8.7 million to the aggrieved individuals,
enjoined retaliation and segregation of employees based on race or on the racial
demographics of the assigned delivery areas, and required periodic reporting,
annual training on race discrimination, and notice posting.

Note that litigation with the EEOC can be slow and costly.

EXPECT EXCELLENCE"®

©2025 Smith Anderson

Systemic Examples in 2024 (cont.)

EEOC v. Sunshine Raisin Corp. d/b/a National Raisin Company and Real Time Staffing Services, LLC
d/b/a Select Staffing, No.1:21-cv-01424 (E.D. Cal. Mar. 12, 2024 & July 24, 2024):

In this Title VII lawsuit, the EEOC alleged that a dried fruit manufacturer and a company that
provides temporary and direct placement employment services subjected three Charging Parties
and a class of mostly monolingual Spanish-speaking female agricultural production workers to
sexual harassment, discharged one of the Charging Parties in retaliation for her complaint about
being sexually harassed, and constructively discharged another Charging Party.

Charging Parties and the class of aggrieved individuals were assigned to National Raisin by Select
Staffing and were subjected to ongoing sexual harassment for years by a male National Raisin
coworker.

The harassment included groping and touching of private parts, kissing, inappropriate and
unwelcome comments, requests for sex and dates, and intimidation and threats. Defendants
ignored complaints about the male harasser for years.

The three-year decree with National Raisin provides for $2 million in monetary relief, and the
three-year consent decree with Real time Staffing provides for $500,000.

Note that using a staffing agency does not insulate you from liability.
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Systemic Examples in 2024 (cont.)

EEOC v. Lilly USA, LLC and Eli Lilly & Co., No. 1:22-1882 (S.D. Ind. Oct. 10,
2023)

In this ADEA lawsuit, the EEOC alleged that a pharmaceutical company engaged in a
nationwide pattern or practice of refusing to hire individuals 40 years or older for the
position of pharmaceutical sales representative because of age.

In 2017, Lilly’s Senior Vice President for Human Resources and Diversity announced that,
going forward, the company would have a goal of 40% “early career hiring” as part of an
effort to increase the number of millennials in the company’s workforce.

Thereafter, Lilly managers nationwide altered their hiring practices in favor of younger
candidates for sales representative positions.

The two-and-a-half-year consent decree provides for $2.4 million to 1,980 aggrieved
individuals and enjoins rejecting applicants for sales representative positions because of
age.

Note that words matter.
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Single Plaintiff Trial Example 2024

EEOC v. McLane Company, No. 5:20-cv-1528 (N.D.N.Y. Feb. 9, 2024):

The EEOC alleged that a supply chain services company violated the ADA by failing to interview and hire
Charging Party, who is deaf, because of her disability.

Charging Party applied for two warehouse positions, and, on the same day, defendant left a message for
Charging Party about her applications. Charging Party returned defendant’s call using a
Telecommunications Relay Service, which uses an operator to facilitate telephone calls between people
with hearing or speech disabilities and others, and during this call, defendant became aware of Charging
Party’s disability.

Although defendant indicated to Charging Party that someone would call her back to discuss the
positions, the following day, defendant rejected her application and continued to seek employees.

After a four-day trial, the jury found in favor of EEOC and awarded Charging Party $25,000 for lost wages
and benefits, $150,000 for non-pecuniary compensatory damages, and $1.5 million in punitive damages,
for a total of $1.675 million.

In a post-trial ruling, the court reduced the combined compensatory and punitive damages to the
statutory cap of $300,000.

Note that even when alleged wage loss is low, trials are dangerous and damages can be high.
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EEOC Composition

Status at end of 2024

General Counsel
Karla Gillbride - D - Confirmed October 2023 and term ends October 2027

Five Commissioners
Kalpana Katagul - D - Confirmed August 2023 and term ends July 2027
Keith Sonderling - R - Confirmed September 2020 and term ended July 2024
This seat now is vacant and will be filled by next president
Andrea Lucas - R - Confirmed September 2020 and term ends July 2025
Charlotte Burrows (Chair) - D - Confirmed August 2019 and term ends July 2028
Jocelyn Samuels (Vice-chair) - D - Confirmed September 2020 and term ends July 2026
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EEOC Composition

2025 Changes

General Counsel
Karla Gillbride - D - Confirmed October 2023 and term ends October 2027
Fired in January 2025
Andrew Rogers - R - Acting GC, but leaving for role at DOL Wage & Hour Division
Catherine Eschbach - R - new Principal Deputy GC
New GC role is vacant

Five Commissioners
Kalpana Katagul - D - Confirmed August 2023 and term ends July 2027
Brittany Panuccio - R - Confirmed October 2025 and term ends July 2029

Andrea Lucas - R (Named acting Chair January 2025) - Confirmed August 2025 (for second term) and term ends July
2030

Charlotte Burrows (Chair) - D - Confirmed August 2019 and term ends July 2028
- Fired January 2025- unprecedented - considering legal action

Jocelyn Samuels (Vice-chair) - D - Confirmed September 2020 and term ends July 2026
- Fired January 2025 - unprecedented - has filed lawsuit
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EEOC Composition

What does this Mean

The EEOC had only two members (and no quorum) from January to October, which limited its ability to
implement new rulemaking, adopt or rescind published guidance, or authorize litigation that departed from
precedent or prior EEOC positions.

Now that the quorum has been restored (3 of 5 slots filled), we anticipate that the Trump Administration
will take steps to advance its administrative agenda

Acting Chair Lucas’s published EEOC bio gives a sense of what that agenda will look like at the EEOC:

Acting Chair Andrea R. Lucas understands that our nation’s civil rights laws reject identity politics and
instead focus on individual rights and equality. She prioritizes evenhanded enforcement of civil rights laws
for all Americans, including by rooting out unlawful DEI-motivated race and sex discrimination; protecting
American workers from anti-American national origin discrimination; defending the biological and binary
reality of sex and related rights, including women’s rights to single-sex spaces; protecting workers from
religious bias and harassment; and remedying other areas that have been historically under-enforced by
the agency.
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EEOC Announcements

Executive Order 14168 (January), “Defending Women From Gender Ideology Extremism and Restoring
Biological Truth to the Federal Government”: https://www.whitehouse.gov/presidential-
actions/2025/01/defending-women-from-gender-ideology-extremism-and-restoring-biological-truth-to-the-
federal-government/
“Across the country, ideologues who deny the biological reality of sex have increasingly used legal and
other socially coercive means to permit men to self-identify as women and gain access to intimate
single-sex spaces and activities designed for women, from women’s domestic abuse shelters to
women’s workplace showers. This is wrong.”
“It is the policy of the United States to recognize two sexes, male and female. These sexes are not
changeable and are grounded in fundamental and incontrovertible reality. Under my direction, the
Executive Branch will enforce all sex-protective laws to promote this reality . . . .”
The Attorney General shall issue guidance to ensure the freedom to express the binary nature of sex
and the right to single-sex spaces in workplaces . . . . In accordance with that guidance . . . the
General Counsel and Chair of the Equal Employment Opportunity Commission . . . shall prioritize
investigations and litigation to enforce the rights and freedoms identified.

The EEOC “shall promptly rescind” the 2024 “Enforcement Guidance on Harassment in the Workplace”.
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EEOC Announcements

January 28, 2025 EEOC Press Release:
Stated that the EEOC was taking what actions were possible to comply with the Executive Order
Removed materials promoting “gender ideology”
Explained that certain actions could not be taken because no quorum

The 2024 Harassment Guidance could not yet be rescinded but noted that Acting Chair Lucas
voted against it.

The 2024-2028 Strategic Enforcement Plan could not yet be rescinded but noted that Acting Chair
Lucas voted against it.

Noted that Acting Chair Lucas was opposed to guidance that took the enforcement position that
harassing conduct under Title VIl includes “denial of access to a bathroom or other sex-
segregated facility consistent with [an] individual’s gender identity” and that harassing conduct
includes “repeated and intentional use of a name or pronoun inconsistent with [an] individual’s
known gender identity.”

February 2025: EEOC asked courts in six cases to dismiss transgender discrimination claims that it had
been pursuing.
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EEOC Announcements

Enforcement Guidance on Harassment in the Workplace
April 29, 2024

https://www.eeoc.gov/laws/guidance/enforcement-guidance-
harassment-workplace

Almost certainly will be rescinded before the year is over
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EEOC Announcements

EEOC Strategic Enforcement Plan: FY 2024 - 28

Eliminating barriers in recruitment and hiring
o E.g.,improper use of Al

Protecting Vulnerable workers
o E.g.,immigrant and migrant workers and LGBTQI+ individuals

Selected emerging and developing issues
o E.g., addressing discrimination influenced by or arising as backlash in response to local,
national, or global events
Advancing Equal Pay for all workers
Preserving access to the legal system
Preventing and remedying systemic harassment

Almost certainly will be rescinded before the year is over
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EEOC Announcements

February 19, 2025 EEOC Press Release:

“The EEOC is putting employers and other covered entities on notice: if you are part of the pipeline
contributing to our immigration crisis or abusing our legal immigration system via illegal preferences
against American workers, you must stop. The law applies to you, and you are not above the law. The
EEOC is here to protect all workers from unlawful national origin discrimination, including American
workers.”

“The EEOC will help deter illegal migration and reduce the abuse of legal immigration programs by
increasing enforcement of employment antidiscrimination laws against employers that illegally prefer
non-American workers.”

“Employers have many excuses for why they may prefer non-American workers, but none of these are
legally permissible reasons to violate Title VII”: (i) lower cost labor, (ii) a workforce that is perceived
as more easily exploited, (iii) customer preference, and (iv) biased perceptions that foreign workers
have a better work ethic than American workers. “The EEOC is going to rigorously enforce the law to
protect American workers from national origin discrimination.”
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EEOC Announcements

March 5, 2025 EEOC Press Release:
“Today, EEOC Acting Chair Andrea Lucas promised to hold accountable universities and colleges which
have created a hostile-work environment for their Jewish employees.”

March 17, 2025 EEOC Press Release:

“Today, [EEOC] Acting Chair Andrea Lucas sent letters to 20 law firms requesting information about
their diversity, equity and inclusion (DEI) related employment practices. Based on publicly available
information, the letters note concerns that some firms’ employment practices, including those labeled
or framed as DEI, may entail unlawful disparate treatment . . . .”

April 3, 2025 EEOC Press Release:

Described a pending lawsuit in MDNC in which the EEOC sued the employer “for failing or refusing to
hire male applicants who applied to non-managerial front-of-house positions”

Announced that it was “inviting male job applicants who were not hired by [the employer] to contact
the federal agency for possible inclusion in a sex discrimination case.”
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EEOC Announcements

March 19, 2025 EEOC Press Release:

EEOC and DOJ “released two technical assistance documents focused on educating the public about
unlawful discrimination related to ‘diversity, equity, and inclusion’ (DEI) in the workplace.”

“What to do if you Experience Discrimination Related to DEI at

Work?” (https://www.eeoc.gov/what-do-if-you-experience-discrimination-related-dei-work):
encourages workers who suspect that they have experienced “DEl-related discrimination” to
contact the EEOC

“What you Should Know about DEI-Related Discrimination at Work”
(https://www.eeoc.gov/wysk/what-you-should-know-about-dei-related-discrimination-work):
provides a Q&A about potential DEI-based discrimination

“Under Title VII, DEl initiatives, policies, programs, or practices may be unlawful if they involve an
employer or other covered entity taking an employment action motivated—in whole or in part—by an
employee’s or applicant’s race, sex, or another protected characteristic.”

“Far too many employers defend certain types of race or sex preferences as good, provided they are
motivated by business interests in ‘diversity, equity, or inclusion.’ But no matter an employer’s motive,
there is no ‘good,’ or even acceptable, race or sex discrimination.”
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EEOC Announcements

Executive Order 14281 (April), “Restoring Equality of Opportunity and Meritocracy”:
https://www.whitehouse.gov/presidential-actions/2025/04/restoring-equality-of-opportunity-and-
meritocracy/
“A bedrock principle of the United States is that all citizens are treated equally under the law. . . .
But a pernicious movement endangers this foundational principle, seeking to transform America’s
promise of equal opportunity into a divisive pursuit of results preordained by irrelevant immutable
characteristics, regardless of individual strengths, effort, or achievement. A key tool of this movement
is disparate-impact liability, which holds that a near insurmountable presumption of unlawful
discrimination exists where there are any differences in outcomes in certain circumstances among
different races, sexes, or similar groups, even if there is no facially discriminatory policy or practice or
discriminatory intent involved, and even if everyone has an equal opportunity to succeed.

“It is the policy of the United States to eliminate the use of disparate-impact liability in all contexts to
the maximum degree possible to avoid violating the Constitution, Federal civil rights laws, and basic
American ideals.”

“Given the limited enforcement resources of executive departments and agencies (agencies), the

unlawfulness of disparate-impact liability, and the policy of this order, all agencies shall deprioritize
enforcement of all statutes and regulations to the extent they include disparate-impact liability”
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EEOC Announcements

May 20, 2025 EEOC Press Release

“You also should be aware that President Trump recently issued an executive order titled “Restoring
Equality of Opportunity and Meritocracy.” That order directed all agencies, including the EEOC, to
deprioritize “disparate impact” enforcement—that is, investigations and lawsuits that challenge
neutral practices that have unequal outcomes based on race, sex, or other protected characteristics—
and also revoked prior Presidential approvals of certain disparate-impact regulations. The EEOC is an
executive branch agency, not an independent agency. We will fully and robustly comply with this and
all Executive Orders. Under my leadership, the EEOC will prioritize remedying intentional
discrimination claims.”

“In addition, please note that under existing law, the fact that a neutral employment policy or
practice has an unequal outcome on employees of a particular race or sex—that is, has a ‘disparate
impact’ based on race or sex—does not justify your company or organization treating any of your
employees differently based on their race or sex.”
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EEOC Announcements

Since that date, the EEOC appears to have taken steps to stop enforcing claims based on disparate
impact theories and has sought to dismiss pending claims based on such theories (and recently the
EEOC has been sued for taking this approach)

This is a noteworthy change from its past practices

Systemic Discrimination has been an EEOC focus for over a decade, and disparate impact claims often
have a systemic impact - so, will this necessarily mean a decreased focus on system discrimination?

Using Al in connection with hiring decisions has been challenged under disparate impact theory, but
EEOC is getting out of that business now
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EEOC Announcements

August 22, 2025 EEOC Press Release
Described the EEOC religious discrimination activities under the new Administration

“During the previous administration, workers’ religious protections too often took a backseat to woke
policies. Under my leadership, the EEOC is restoring evenhanded enforcement of Title Vll—ensuring
that workers are not forced to choose between their paycheck and their faith.”

Identified the following as area of success:
Challenging vaccine mandates
Enforcing religious accommodation obligations

Securing a $21M settlement from Columbia University for alleged religious discrimination and
harassment

Acting Chair Lucas serving on a task force to “Eradicate Anti-Christian Bias in the federal
government”

We already have seen an increase in religious discrimination litigation being initiated by the EEOC
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What does this mean?

The Trump Administration has taken the position that the EEOC is an Executive Agency,
not really a bi-partisan agency, and that it can be used to implement Executive policies

The EEOC Press Releases and public statement from Acting Chair Lucas make clear that:

Religious discrimination, including accommodations because of religion, will be an EEOC priority, and
the EEOC likely will find Title VIl violations when employers fail to provide a religious accommodation

LGBTQ+ claims have been de-prioritized; the EEOC has ceased to prosecute pending transgender
discrimination claims; and the EEOC is unlikely to bring such claims in the future

The EEOC actively is pursuing claims for DEI policies and practices that it believes are unlawful, and
any RFI requests for DEI policies are a huge red flag

The EEOC actively is pursuing claims for national origin discrimination on behalf of American citizens

The EEOC actively is pursuing claims of “reverse discrimination” (e.g., sex discrimination claims
brought by men)

The EEOC intends to wade back into bathroom issues, reversing prior positions
The EEOC will not be pursuing disparate impact claims
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What does this mean?

Up to now, because of the absence of a quorum at the EEOC, most of the EEOC’s efforts in support of
these policy initiative have been passive - declining to take various actions

Now that it has a quorum, we anticipate more direct activity, including the rescission of prior EEOC
guidance and policies inconsistent with the Administration’s initiatives and the adoption of new
guidance and policies that support those initiatives

Despite the foregoing, it is very important to keep in mind that:
The EEOC (and the President) cannot change the law: So, for example, while Executive Order 14168
announces Executive policy on gender issues, it does not overrule Supreme Court precedent that
discrimination because of sex include discrimination because of sexual orientation
So, for example, even if the EEOC declines to pursue transgender discrimination claims and simply issues RTS
notices, those charging parties still can pursue such claims in federal court, and those courts are bound by
legal precedent
In other words, these developments tell employers what is important to the EEOC and what are danger zones
if you want to avoid a federal investigation, but they do not change legal obligations that employers owe to
employees under federal law
None of this impacts state employment laws, which may have broader, different, or even conflicting provisions

In short, it just made everything more complicated
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SCOTUS
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SCOTUS (Ames)

Aznags v. Ohio Department of Youth Services, 605 US

(2025)
In 2004, Defendant hired Ames, a heterosexual woman, to serve
as an executive secretary

Eventually, she was promoted to program administrator
In 2019, she applied for a newly created management position
She was interviewed, but a lesbian woman was hired instead

A few days later, Ames was demoted from the program
administrator position and received a substantial pay decrease

The program administrator then was filled by a gay man
She sued, alleging sex discrimination
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SCOTUS (Ames cont.)

The federal district court granted summary judgment for the
defendant

Under McDonnell Douglas v. Green, when evaluating a Title

VIl claim, the plaintiff first must establish a prima facie case
of discrimination

Looking at Sixth Circuit precedent, the district court
concluded that because Ames was part of a “majority
group,” she had to present evidence of “background
circumstances,” suggesting that the defendant was the rare
employer that discriminates against a majority group

Because she presented no such evidence, her claim failed
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SCOTUS (Ames cont.)

The Sixth Circuit affirmed the decision of the district
court

The court agreed with the district court that Ames had
failed to offer the required evidence of “background
circumstances”

It noted that such evidence typically would include: (i)
evidence that a member of the relevant minority group
(in this case, gay people) made the decision at issue, or
(i) statistical evidence showing a pattern and practice
of discrimination against the majority group

No such evidence was offered here
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SCOTUS (Ames cont.)

The Sixth Circuit decision reinforced a Circuit split

The 6th, 8t 10t and DC Circuits require majority
group plaintiffs to meet a higher burden at the
prima face stage

The other Circuits do not

Supreme Court accepted the case to resolve this
Circuit split
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SCOTUS (Ames cont.)

Justice Jackson issued the unanimous opinion of the Court
Title VII prohibits discrimination because of sex
Under the McDonnell Douglas test from 1973, which the Court assumed applies at
the summary judgment stage, a plaintiff must first establish a prima facie case of
discrimination

This obligation typically is “not onerous” and simply requires evidence that “give[s]
rise to an inference of unlawful discrimination”

For example, in a failure to hire a case it requires evidence that the plaintiff
applied for a job for which she was qualified but was rejected under circumstances
raising an inference of discrimination

The Sixth Circuit required additional “background circumstances” for majority group
plaintiffs, and that was wrong
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SCOTUS (Ames cont.)

Taking a cue from recent Supreme Court cases in the employment space,
the Court focused on the text of the statute

“Title VII’s disparate-treatment provision draws no distinctions between
majority-group plaintiff’s and minority-group plaintiffs.”

Rather, the statute plainly bars discrimination against any “individual” and
draws no group-based distinctions whatsoever

This left no room for courts like the Sixth Circuit to add an extra burden for
members of certain groups

“We conclude that Title VII does not impose such a heightened standard on
majority-group plaintiffs”
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SCOTUS (Ames cont.)

Justice Thomas (joined by Justice Gorsuch)
He joined the majority opinion in full
He wrote separat?cl?/ to exl?_ressly state that “[i]n a case where the parties asked
i

us to do so, | would be willing to consider whether the McDonnell Douglas
framework is a workable and useful evidentiary tool”

Essentially, it was an open invitation to litigants to challenge that 1973 Supreme
Court decision, which has been applied consistently in nearly all federal (and
many state) employment cases since that date

He then offered additional reasons for rejecting the “background circumstances”
rule and noted that the rule was “nonsensical” because it requires courts to
assume that only an “unusual employer” would discriminate against a perceived
majority group, but many employers “have long been ‘obsessed’ with ‘diversity,
equity, and inclusion’ initiatives . . . [that] have often led to overt discrimination
against those perceived to be in the majority.”
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SCOTUS (Ames cont.)

What is the significance?
The outcome is not at all surprising

The plain text approach that has been favored by many of the
current Justices necessarily leads to conclusion that the
“background circumstances” rule has no real legal foundation

And, Justice Thomas correctly observed that trying to
determine who is in a “majority” group and thus subject to a
greater burden does not seem like a productive exercise

As a practical matter though, it seems likely that we will see an
increase in what some previously have called “reverse
discrimination” claims - e.g., claims asserted by perceived
majority groups such as white people, men, Christians, etc.
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SCOTUS (Ames cont.)

It seems likely that some litigant in the future will accept Justice
Thomas’s invitation to revisit McDonnell Douglas.

And the words of his concurring opinion certainly add more fuel to the
anti-DEI fire

For now, though, this should not really require any different action from
employers
Discrimination against any person because of their sex, race, religion,

etc. is prohibited regardless of whether they are a minority or majority
group person

That said, if you used to be skeptical of discrimination claims asserted
by men, white people, Christians, etc., you should leave that skepticism
behind and worry about these claims just as much as any others
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SCOTUS (Stanley)

Stanley v City of Sanford, Florida, 606 US (2025)

Si(:;%r(}ley started working for the defendant as a firefighter in
1

At the time she was hired, the defendant offered health

insurance until age 65 for: (i) those who retired with 25 years

of service, and (ii) those who retired because of disability
In 2003, the policy changed - for those who retired because
disability, the insurance would last only 24 months

In 2018, Stanley retired because of disability

She filed a lawsuit, alleging that providing worse insurance
benefits to people who retired early because of disability
violated the ADA
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of

SCOTUS (Stanley cont.)

The district court dismissed her ADA claim
She had to allege facts that would support a

conclusion that she was a “qualified individual” with
a disability at the time of the alleged discrimination

The alleged discrimination (the reduced insurance

benefit) did not occur until after she retired

At that point she was not a “qualified individual”
because she could not perform the essential
functions of a job that she “holds or desires”
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SCOTUS (Stanley cont.)

The Eleventh Circuit affirmed

It held that the ADA “does not reach allegations of
discrimination against a retiree ‘who does not hold or desire
to hold an employment position’”

Sixth, Seventh, and Ninth Circuits agree with Eleventh, but
Second and Third disagree

Supreme Court took the case to resolve the split
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SCOTUS (Stanley cont.)

Justice Gorsuch delivered the opinion of the Court (7-2)

The ADA prohibits disability discrimination against a “qualified individual” in
connection with compensation

A “(#ualified individual” is one who, with or without a reasonable accommodation “can
pecjorm the essential functions of the employment position that such individual holds
or desires”

Thus, the statute protects people who “are able to do the job they hold or seek at the
time they suffer discrimination”

Relatedly, the statute requires reasonable accommodations, which makes sense if the
statute protects applicants and employees, but doesn’t make sense if it applies to
retirees

And prior Court precedent established that if a person no longer can perform the job
at the time of alleged discrimination, then the person cannot establish an ADA claim
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SCOTUS (Stanley cont.)

Accordingly, the Court held that to prevail on an ADA discrimination
claim, an employee “must plead and prove that she held or desired a
job, and could perform its essential functions with or without reasonable
accommodation, at the time of an employer’s alleged act of disability
discrimination”

Thus, the ADA does not apply to retirees
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SCOTUS (Stanley cont.)

What is the significance?
Once again, the Court employed a plain text analysis

It summarily rejected the dissent’s invitation to consider legislative
history or policy variable

It settled the circuit conflict and clearly decided that the ADA protections
do not extend to retirees

The fact that the Court focused on statutory text that defines qualified
individuals as those who “can perform” the job and statutory examples
of accommodations that facilitate E]ob performance indirectly raises the
question of whether the Court might be willing to take up the always
vexing issue of to what extent an LOA is a reasonable accommodation -
but, we will have to wait
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