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Notes

• AdMatters is presented for educational purposes only.  

• AdMatters does not constitute legal advice and does not 
create an attorney-client relationship.    

 

• Please contact us to discuss the specific facts and 
circumstances of any situation requiring legal advice and the 
current state of the law applicable thereto. 
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Joey Morris 

July 2026

 Foundations of 
 U.S. Advertising Law
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Virtually all businesses are engaged in 
some form of advertising.  

 Websites  Direct mail   Texts

 Catalogs  Billboards   Sponsorships

 Social media Endorsements  Influencers

 TV/Radio  Paid search results Sweepstakes

 Packaging  Loyalty programs  Events

 Labels  Emails   Placements
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Well-executed advertising . . . 

• Informs consumers

• Builds brand awareness 

• Directs products/services 
to their target markets

• Differentiates 
products/services from 
those offered by 
competitors

• Supports public image 

• Reinforces purchasing 
decisions 

• Sustains ongoing brand 
loyalty
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Well-executed advertising . . . 

Drives SALES  
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Well-executed advertising . . . 

Drives REVENUES  
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Well-executed advertising . . . 

Drives PROFITS

© 2026 Smith Anderson     

10



But when advertising goes wrong . . . .

• Consumer confusion 

• Negative publicity

 

• Weakened brand value

 

• Damage to public image

• Damage to public image

• Regulatory investigations

• Claims by competitors and 
consumers 
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But when advertising goes wrong . . . .

•Lost SALES

•Lost REVENUES

•Lost PROFITS
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Why AdMatters?

•Virtually every business is engaged in some 
form of advertising.   

•Understanding risks associated with 
advertising is essential for success. 
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Sources of U.S. 
Advertising Law



Sources of U.S. Advertising Law

•Federal law

• State law

 

• Industry self-regulation 
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Federal Law



Federal Law Sources

•FTC Act 

•FTC regulations

•FTC policy guidance

• Industry-specific rules

•Activity-specific rules
 

•Lanham Act 

•Trademark law 

•Copyright law 
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FTC Section 5(a)

“[U]nfair or deceptive acts or practices 
in or affecting commerce . . . are . . . 
unlawful.”  

15 U.S.C. § 45(a)(1)
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The Three Golden Rules

1. Advertising must be truthful and 

 non-deceptive

2. Advertising must not be unfair

3. Advertising must be supported by evidence
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Ads are viewed from the perspective 
of the “reasonable consumer”

•Overall context of an advertisement is 

  more important than particular words in

  determining the message it conveys 

 

•Context includes words, pictures, 

presentation, layout, etc.  
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Advertiser’s intent is irrelevant

•An advertiser’s responsibility is not limited to 
messages it intended to convey

•An advertiser is responsible for all reasonable 
interpretations
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When is an ad truthful? 

•An ad is truthful if 

 

• it conveys an accurate overall impression of 
the quality, characteristics, or capabilities of a 
product or service

• that is properly supported by evidence.  

 

 

•  
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When is an ad deceptive?

•An ad is deceptive if it involves a representation 
or omission that is 

•material; and 

• likely to mislead a reasonable consumer.
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When is an ad deceptive? 

•Consider both express and implied claims.

•An express claim is one literally made in an 
ad.

 

•An implied claim is one made indirectly or by 
inference.
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When is an ad deceptive? 

•Express claim:

Zippy Mouthwash 
prevents colds!
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When is an ad deceptive? 

• Implied claim:

Fresh-ee 
Mouthwash kills 

germs that cause 
colds!
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When is an ad deceptive?

•Consider what an ad does not say.

 

•Does the ad fail to include information that 
leaves consumers with a false impression about 
the product?  
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When is an ad deceptive? 

•Omission:

“All #1 Hits!”

    but

Not original recordings 
by original artists
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When is an ad unfair?

•An ad is unfair if it involves:

• substantial consumer injury that a consumer 
could not reasonably avoid; and 

• it is not outweighed by an offsetting benefit 
to consumers or competition.
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Substantiation 

•Advertisers must have a reasonable objective 
factual basis that supports their claims. 

 

•Advertisers must have substantiation for their 
claims before publication. 
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Substantiation 

Smooth-O Cream 

is recommended by 

2 out of 3 

Dermatologists! 
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Substantiation 

This is America’s 
best-selling fine 

camera.  
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Substantiation 

America’s Top 
Selling Straight 

Whisky
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Substantiation 
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FTC Regulations

•Consumer reviews and testimonials

•“Made in the USA” labeling

•Retail food store advertising and marketing

•Negative option plans

•Franchises and business opportunities

•Hidden or misleading fees
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FTC Policy Guidance

•“Green Guides” 

• Social media influencers and product reviewers

•Business opportunities

•Telemarketing

•Comparative advertising
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Other Federal Rules (Industry-Specific)

•Food and Drug Administration

•Prescription drugs, medical devices

•Consumer Financial Protection Bureau

•Consumer financial products/services
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Other Federal Rules (Industry-Specific)

•Federal Communications Commission

•Telephone, wireless, broadband 

  services

•Alcohol and Tobacco Tax and Trade Bureau

•Alcohol products 
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Other Federal Rules (Industry-Specific)

• Securities Exchange Commission

•Environmental Protection Agency

•Department of Agriculture

•Department of Transportation 

•National Highway Traffic Safety Administration
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Other Federal Rules (Activity-Specific)

•CAN-SPAM Act

•Commercial marketing via e-mail 

•Telephone Consumer Protection Act (TCPA) 

•Telemarketing, robocalls, robotexts, junk 
faxes
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Other Federal Rules (Activity-Specific)

•Telemarketing and Consumer Fraud and Abuse 
Prevention Act

•Telemarketing practices 

•Children’s Online Privacy Protection Act (COPPA) 

•Online advertising and data collection 
directed at children under 13
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Section 43(a) of the Lanham Act

• Authorizes civil action where an advertisement is 
likely to cause confusion or mistake   

 

• about the advertiser’s association with another 
person or 

• about another person’s sponsorship or approval of 
the advertiser’s goods or services. 

       15 U.S.C. § 1125(a)
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False association, sponsorship, or 
approval 

Nike, Inc. v. S2, Inc d/b/a The Shoe Surgeon, et al. 
No. 1:24-cv-05307-NRB (S.D.N.Y.)
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False association, sponsorship, or 
approval 

Nike, Inc. v. S2, Inc d/b/a The Shoe Surgeon, et al. 
No. 1:24-cv-05307-NRB (S.D.N.Y.)
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Section 43(a) of the Lanham Act

•Authorizes civil action where an advertisement

•misrepresents the nature, characteristics, qualities, 
or geographic origin of the advertiser’s or another 
person’s goods or services.  

       15 U.S.C. § 1125(a)
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False advertising

Skillz Platform, Inc. v. Papaya Gaming, Ltd., et al. 
No. 1:24-CV-01646-DLC (S.D.N.Y.)
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False advertising

© 2026 Smith Anderson     

50



False advertising

© 2026 Smith Anderson     

51



Lanham Act Section 43(a) - Remedies

•Actual damages 

•Disgorgement of profits

•Enhanced damages 

•Attorneys’ fees (“exceptional cases”)

• Injunctive relief 
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Trademark

•Action for unfair competition arising from 
infringement of trademark under Section 43(a) 
of the Lanham Act (15 U.S.C. § 1125(a)).  

• If federally-registered trademark, action for 
infringement under Section 32 of the Lanham 
Act (15 U.S.C. § 1114).  
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Copyright  
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Starbucks Corp. v. Brandpat, LLC d/b/a Starbuds Flowers 
No. 1:24-cv-04927-LGS-VF (S.D.N.Y.)



Copyright
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Starbucks Corp. v. Brandpat, LLC d/b/a Starbuds Flowers 

No. 1:24-cv-04927-LGS-VF (S.D.N.Y.)



Copyright
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Copyright
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Federal Law Sources: Summary 

•Government 
enforcement 
• FTC Act §5(a)

• FTC regulations

• FTC policy guidance

• Industry-specific rules 

• Activity-specific rules 

•Competitor 
enforcement 
• Lanham Act §43(a)

• Trademark 

• Copyright 
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State Law



State Law Sources

•Little FTC Acts 

•False advertising laws

•Pricing laws

•Regulatory oversight

•Common law 

•Unfair competition 

•Trademark 
infringement 

•Trade disparagement 

•Rights of publicity 
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Little FTC Acts

•Vary from state to state 

• Standing

• Consumer injury/public interest elements

• Damages

• Availability of enhanced damages

• Recovery of attorneys’ fees
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False Advertising Laws

• Some states have statutes that specifically 
prohibit false advertising.  

• N.Y. Gen. Bus. Law § 350

• Cal. Bus & Prof. Code § 17500
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Pricing Laws

•A number of states have statutes addressing 
transparency in pricing. 

• Fla. Stat. § 531.44 (unlawful to represent “price 
in any manner calculated to mislead or in any 
way deceive”)

• N.Y. Agriculture & Markets Law § 214-h (requiring 
unit pricing)
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Pricing Laws

• Junk fees and “drip pricing” are a recent focus 
of state legislation.  

• Cal. Civil Code § 1770(a)(29)

•Minn. Stat. § 325D.44, et seq. 
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Other State Law Sources 

•Regulatory 
• Insurance

• Real estate 

•Medical professions

• Law 

•Common Law 
• Unfair competition 

• Trademark 
infringement 

• Trade disparagement 
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Right of Publicity 

•Right of a person to control the commercial 
exploitation of his or her identity and to prevent 
its commercial appropriation by others without 
permission.  
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Right of Publicity 

•Name 

•Likeness

•Voice

•Photograph

• Signature

•Distinctive gestures or 
mannerisms

•Distinctive 
combination of 
elements, e.g., 
manner of dress, hair 
style, physical objects 
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Right of Publicity 

•Right can survive individual’s death. 

•Compensatory damages, advertiser’s profits, 
punitive damages, attorneys’ fees  
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Right of Publicity 
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Right of Publicity 
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Right of Publicity 
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State Law Sources: Summary 

•Little FTC Acts 

•False advertising laws 

•Pricing laws 

•Regulatory oversight

•Common law torts

•Rights of publicity
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Industry Self-Regulation



National Advertising Division (NAD) 

•Founded by advertising industry in 1971

•Not a governmental entity 

•Provides independent industry self-regulation 
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National Advertising Division (NAD)

•Resolves challenges to advertising claims 

• Streamlined adversarial process

•Decision in SWIFT track proceeding available in 
approximately 1 month 
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National Advertising Division (NAD)

• Issues detailed, influential written decisions

•Appeal available to National Advertising Review 
Board (NARB)

•Can refer advertisers who refuse to comply with 
its decisions to the FTC for enforcement action
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Summary



Sources of U.S. Advertising Law

• Federal Law

• FTC Act

• Lanham Act

• Industry-specific rules

• Activity-specific rules

• Trademark

• Copyright 

• State Law

• Little FTC Acts

• Pricing laws

• Regulatory oversight

• Common law

• Right of publicity

• National Advertising 
Division 
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Ideas?  Questions?  Comments?  

 
    Email us!

admatters@smithlaw.com
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Contact Us

Joey Morris

Partner, Smith Anderson

jmorris@smithlaw.com

Phil Cardinale

Partner, Smith Anderson

pcardinale@smithlaw.com
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Thank You
Learn More:
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