


Notes

AdMatters is presented for educational purposes only.

AdMatters does not constitute legal advice and does not
create an attorney-client relationship.

Please contact us to discuss the specific facts and
circumstances of any situation requiring legal advice and the
current state of the law applicable thereto.
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Virtually all businesses are engaged in
some form of advertising.

Websites Direct mail Texts
Catalogs Billboards Sponsorships
Social media Endorsements Influencers
TV/Radio Paid search results Sweepstakes
Packaging Loyalty programs Events
Labels Emails Placements
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Well-executed advertising . . .

Informs consumers Supports public image

Builds brand awareness Reinforces purchasing

Directs products/services  decisions

to their target markets Sustains ongoing brand
Differentiates loyalty

products/services from
those offered by
competitors
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Well-executed advertising . . .

Drives SALES
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Well-executed advertising . . .

Drives REVENUES
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Well-executed advertising . . .

Drives PROFITS
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But when advertising goes wrong . . ..

Consumer confusion Damage to public image

Negative publicity Regulatory investigations

Weakened brand value Claims by competitors and
consumers

Damage to public image
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But when advertising goes wrong . . ..

Lost SALES

Lost REVENUES

Lost PROFITS
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Why AdMatters?

Virtually every business is engaged in some
form of advertising.

Understanding risks associated with
advertising is essential for success.
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Advertising Law
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Sources of U.S. Advertising Law

Federal law
State law

Industry self-regulation
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Federal Law Sources

FTC Act Lanham Act
FTC regulations Trademark law
FTC policy guidance Copyright law
Industry-specific rules

Activity-specific rules

N5 [ SMITH ANDERSON



FTC Section 5(a)

“IU]nfair or deceptive acts or practices
in or affecting commerce ... are. ..
unlawful.”

15 U.S.C. § 45(a)(1)
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The Three Rules

Advertising must be truthful and
non-deceptive

Advertising must not be unfair

Advertising must be supported by evidence
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Ads are viewed from the perspective
of the “reasonable consumer”

Overall context of an advertisement is
more important than particular words in
determining the message it conveys

Context includes words, pictures,
presentation, layout, etc.

N5 [ SMITH ANDERSON



Advertiser’s intent is irrelevant

An advertiser’s responsibility is not limited to
messages it intended to convey

An advertiser is responsible for all reasonable
interpretations
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When is an ad truthful?

An ad is truthful if

it conveys an accurate overall impression of
the quality, characteristics, or capabilities of a
product or service

that is properly supported by evidence.
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When is an ad deceptive?

An ad is deceptive if it involves a representation
or omission that is

material; and

likely to mislead a reasonable consumer.
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When is an ad deceptive?

Consider both express and implied claims.

An express claim is one literally made in an
ad.

An implied claim is one made indirectly or by
inference.
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When is an ad deceptive?

Express claim:

Zippy Mouthwash
prevents colds!
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To guard against, to treat Sore I 'hroat
gargle Listerine—reduces mouth germs 98%

[ | ST -
A o S
s-'.
THE SAFE ANTISEPTIC
Kills 200,000,000 germs in fifteen scconds (fo) i i vy

To guard against, to treat Sore I hroat
Largle Listerine—reduces mouth germs 98%
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When is an ad deceptive?

Implied claim:

Fresh-ee
Mouthwash kills
germs that cause

colds!
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| gargle
LISTERINE twice @ day |

and have had fﬁwer S , 9
sore throats .

Listerine gargle kills millions
of germs associated with
colds and sore throats

my's slick for
giving quick rohief
for sere threat'"

1 baven't had o cold
in the thiee yeors
f've bean

using LISTERINE”

Listerine gargle kills millions
of germs associated with

|
f P colds and sore throats
1 on't have
sore theoats kike ]’r 20 A6 3 Teedar caer of 1is.  grrEs recarthone in mewsh Susing
Fased g0 M ke W) okl | O e Mo A

. ¥ . st bl
Al terns Linns foie B efrars
Nasw b fiwer Connle Doy
Uy LISTERINE

poiveg. Rememder, st when how seacdh swvster yooo eeath,
wel ¥ i Uosss  oF (hw SOUT
2 3 S R LISTERINE =5,
« y 1 VR REATD AP LA SIS The Trmatunerhy &
Wiyey Modian gl scce o, 7 4 bty frsiettc  edomdiil
aller 123 us 2 N W Y -
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A clean, fresh mouth
is always important

... especiaily now!

Voo, thim o O tivoe of yeur whon
ropular ue of Lavors sisho &
W O s A rrbesdiog Laiwis
sl dearn rooid wod thnon
nereaes B gean-aden T
N (O Bk Teothold
You 2o focd Lavosk 31 work.
I ¥kening. wmlalng ooien

bekage combant o beiraned Thes,
Ganglisg with Lasawiv 3 4 wis
hablt pire (roce than ever—and
W Eanx w0 Gaodd voser wiicle
Lmily will wanit to use 1t

RIS
e

The SPARNKLING RED mouthwash 1hat 1astes good ... doee poes!

Yes, this is the thme of year when
regular use of Lavoris makes a
lot of sease. A reflreshing Lavoris
gangle cleans mouth and throat
.. .removes the genmsladen film
in which colds et a fothold,
You can fee! Lavocls at work.

Its cleansing, stimularing action
Lirkngx commfort 10 irritated tissies,
Gargling with Lavoris is a wisx
habit now more than ever—and
it tastes 50 good your whole
family will wamt to use it

A‘f"sls
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When is an ad deceptive?

Consider what an ad does not say.

Does the ad fail to include information that

leaves consumers with a false impression about
the product?
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When is an ad deceptive?

* Omission:

“All #1 Hits!”
but

Not original recordings
by original artists
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When is an ad unfair?

An ad is unfair if it involves:

substantial consumer injury that a consumer
could not reasonably avoid; and

it is not outweighed by an offsetting benefit
to consumers or competition.
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Substantiation

Advertisers must have a reasonable objective
factual basis that supports their claims.

Advertisers must have substantiation for their
claims before publication.
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Substantiation

Smooth-O Cream
iSs recommended by
2 out of 3
Dermatologists!
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Substantiation

1his is America’s
best-selling
fine camera.

This is America’s
best-selling fine
camera.
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Substantiation |
Everybodys

calling forit !

America’s Top
Selling Straight
Whisky
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Substantiation

OFf 102 persons observed for a period of
seventy-five days, one-third, known as

/ “controls,” dld not gargle with Listerine
()” /}, }/ 077 at all; one-third gargled twice a day; the

other third five times a day, the full

702 120 (/} /( J/(’l/ 4 strength solution.

'/:.
AS MANY COLDS
FOR LISTERINE

Now, note these amazing resules:
USERS

Those who did not gargle, contracted
twice as many colds as those who gargled

/1 Listerine twice a day. The colds were four

times as severe and lasted three times as

AS MANY COLDS long. Three times as many colds
Gargle twiee dailyy — Leep well —stay on the job ’ » -
et ottt et FOR LISTERINE Those who did nor gargle Listerine had

three times as many colds as those who

TR R I e U s ERS sz:arnlc.d five times a day, The colds were

four times as severe and lasted four times
as long.
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FTC Regulations

Consumer reviews and testimonials

“Made in the USA” labeling

Retail food store advertising and marketing
Negative option plans

Franchises and business opportunities
Hidden or misleading fees
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FTC Policy Guidance

“Green Guides”

Social media influencers and product reviewers
Business opportunities

Telemarketing

Comparative advertising
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Other Federal Rules (Industry-Specific)

Food and Drug Administration
Prescription drugs, medical devices

Consumer Financial Protection Bureau
Consumer financial products/services
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Other Federal Rules (Industry-Specific)

Federal Communications Commission
Telephone, wireless, broadband
services

Alcohol and Tobacco Tax and Trade Bureau
Alcohol products
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Other Federal Rules (Industry-Specific)

Securities Exchange Commission
Environmental Protection Agency

Department of Agriculture

Department of Transportation

National Highway Traffic Safety Administration
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Other Federal Rules (Activity-Specific)

CAN-SPAM Act
Commercial marketing via e-mail

Telephone Consumer Protection Act (TCPA)

Telemarketing, robocalls, robotexts, junk
faxes
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Other Federal Rules (Activity-Specific)

Telemarketing and Consumer Fraud and Abuse
Prevention Act

Telemarketing practices

Children’s Online Privacy Protection Act (COPPA)

Online advertising and data collection
directed at children under 13
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Section 43(a) of the Lanham Act

Authorizes civil action where an advertisement is
likely to cause confusion or mistake

about the advertiser’s association with another
person or

about another person’s sponsorship or approval of
the advertiser’s goods or services.

15 U.S.C. § 1125(a)
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False association, sponsorship, or
approval

Nike Air Jordan | Defendants™ Counterfeit “Nike” Shoes

Nike, Inc. v. S2, Inc d/b/a The Shoe Surgeon, et al.
No. 1:24-cv-05307-NRB (S.D.N.Y.)
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False association, sponsorship, or
approval

Nike's Asserted Mark Infringing New Shoes

Nike, Inc. v. S2, Inc d/b/a The Shoe Surgeon, et al.
No. 1:24-cv-05307-NRB (S.D.N.Y.)
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Section 43(a) of the Lanham Act

Authorizes civil action where an advertisement

misrepresents the nature, characteristics, qualities,
or geographic origin of the advertiser’s or another
person’s goods or services.

15 U.S.C. § 1125(a)
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False advertising

BINGO CASH (Papava) BINGO FOR CASH (Skillz/Golden Wood)

ANHOOT
RERAESH] o7
19 |3al46] 73
27 | 40| 55| 75

B et A

S]]~

Skillz Platform, Inc. v. Papaya Gaming, Ltd., et al.
No. 1:24-CV-01646-DLC (S.D.N.Y.)
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False advertising

e Cem TMCHOST Cocirnncd B3H Sl CADNEH  Page 10l

ATCS
T
.........
Ly 1 P
INZ.
FLEANE CocE | YOUR RARSFRA
- = T h SIvesa sl Tty

4
oY &N o' e L preceding
Questian, B nwd to tre firal page I oiyn
Ao Coza. vou aneversd "yea” k ither
cae af e preoediog guu oca, prasesd ta

tha naxt 9o n. ]

YRMELARY BECTVERT
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SPECIAL VERDICT
FORM

Did Skillz establish by a prependerance of the

evidence that Papaya engaged in false advertising in

violation of

the Lanham Act?

YES / NO

Skillz Platform, Inc. v. Papaya Gaming, Ltd., et al.

No. 1:24-CV-01646-DLC (5.D.N.Y.)
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False advertising S —

—— CHen 1ML Dot d B3H b CADUGH  Paags 10l FDE‘F
e —

Plesiids,  © o steeniss e 4. Did Skillz establish by a preponderance of the
e E FOTat VoI CT evidence that it is entitled to damages?
et YES v NO

FLEAYE CQE=CE (V] YOUR RASSFRA

ALl Juzocx muat agtes on tho assvesa o all 02 The aestiony
' If yes, in what amount? 3§ ‘—PQQM

LIAGLLLTY
i be :
i = 5. Did Skillz establish by a preponderance of the
L1250 L1z massn, ek by LCLOnIeracicm b HRa . ' ' . . .
e s b s S T = R evidence that it is entitled to Papaya’s additional
IR profits?
124 yoo snsvarsd “no' Lo wee " /
estian, prvesed + z o il slyn .
3:\0 ',“J:u.r‘ iz you an A Tyea” ko ed z ; I ES NO
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tha nax tion.)

PUNELARY OECOVERY

R If yes, ‘in what amount? S —T 19 M\

Skillz Platform, Inc. v. Papaya Gaming, Ltd., et al.
No. 1:24-CV-01646-DLC (S.D.N.Y.)
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Lanham Act Section 43(a) - Remedies

Actual damages

Disgorgement of profits

Enhanced damages

Attorneys’ fees (“exceptional cases’)
Injunctive relief
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Trademark

Action for unfair competition arising from

infringement of trademark under Section 43(a)
of the Lanham Act (15 U.S5.C. § 1125(a)).

If federally-registered trademark, action for

infringement under Section 32 of the Lanham
Act (15 U.S.C. § 1114).
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Copyright

Starbucks Corp. v. Brandpat, LLC d/b/a Starbuds Flowers
No. 1:24-cv-04927-LGS-VF (S.D.N.Y.)
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Copyright

(U.S. Copyright Reg. No. VA 875-932) (U.S. Copyright Reg. No. VA 1-768-520)
(U.S. Trademark Reg. Nos.: 1,815.937, (U.S. Trademark Reg. Nos.: 4,538,053 and
2,266,352, 3,298 945, and 3,259 865) 4,572,688)
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Starbucks Corp. v. Brandpat, LLC d/b/a Starbuds Flowers
No. 1:24-cv-04927-LGS-VF (S.D.N.Y.)
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Copyrlght

Quality, Reli

Service... N

Starbucks Corp. v. Brandpat, LLC d/b/a Starbuds Flowers
No. 1:24-cv-04927-LGS-VF (S.D.N.Y.)
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Copyright
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COUNT I
FEDERAL COPYRIGHT INFRINGEMENT OF THE
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Starbucks Corp. v. Brandpat, LLC d/b/a Starbuds Flowers
No. 1:24-cv-04927-LGS-VF (S.D.N.Y.)
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Federal Law Sources: Summary

Government Competitor
enforcement enforcement
FTC Act 85(a) Lanham Act 843(a)
FTC regulations Trademark
FTC policy guidance Copyright

Industry-specific rules
Activity-specific rules
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State Law Sources

Little FTC Acts Common law
False advertising laws Unfair competition
Pricing laws Trademark

infringement
Trade disparagement

Rights of publicity

Regulatory oversight
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Little FTC Acts

Vary from state to state

Standing

Consumer injury/public interest elements
Damages

Availability of enhanced damages
Recovery of attorneys’ fees
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False Advertising Laws

Some states have statutes that specifically
prohibit false advertising.

N.Y. Gen. Bus. Law § 350
Cal. Bus & Prof. Code § 17500
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Pricing Laws

A number of states have statutes addressing
transparency in pricing.

Fla. Stat. § 531.44 (unlawful to represent “price
in any manner calculated to mislead or in any
way deceive”)

N.Y. Agriculture & Markets Law 8 214-h (requiring
unit pricing)
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Pricing Laws

Junk fees and “drip pricing” are a recent focus
of state legislation.

Cal. Civil Code § 1770(a)(29)
Minn. Stat. § 325D.44, et seq.
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Other State Law Sources

Regulatory Common Law
Insurance Unfair competition
Real estate Trademark
Medical professions infringement

Law Trade disparagement
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Right of Publicity

Right of a person to control the commercial
exploitation of his or her identity and to prevent
its commercial appropriation by others without

permission.
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Right of Publicity

Name
Likeness
Voice
Photograph
Signature

N5 [ SMITH ANDERSON

Distinctive gestures or
mannerisms

Distinctive
combination of
elements, e.q.,
manner of dress, hair
style, physical objects



Right of Publicity

Right can survive individual’s death.

Compensatory damages, advertiser’s profits,
punitive damages, attorneys’ fees
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Ri g ht of Publici ty B i

Love a quick #DuaneReade run? Even
@KalieHeigl can't resist shopping #NYC's
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Right of Publicity
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Right of Publicity
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State Law Sources: Summary

Little FTC Acts

False advertising laws
Pricing laws
Regulatory oversight
Common law torts
Rights of publicity
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Industry Self-Regulation
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National Advertising Division (NAD)

Founded by advertising industry in 1971
Not a governmental entity

Provides independent industry self-regulation
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National Advertising Division (NAD)

Resolves challenges to advertising claims
Streamlined adversarial process

Decision in SWIFT track proceeding available in
approximately 1 month
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National Advertising Division (NAD)

Issues detailed, influential written decisions

Appeal available to National Advertising Review
Board (NARB)

Can refer advertisers who refuse to comply with
its decisions to the FTC for enforcement action
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Summary
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Sources of U.S. Advertising Law

Federal Law State Law
FTC Act Little FTC Acts
Lanham Act Pricing laws
Industry-specific rules Regulatory oversight
Activity-specific rules Common law
Trademark Right of publicity
Copyright National Advertising

Division
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ldeas? Questions? Comments?
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Contact Us
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Thank You

Learn More:
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