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Today’s Agenda
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 Recently issued Executive Orders

 Review of 2021 OFCCP Directives/Notices

 OFCCP activity in 2021

 Upcoming Developments

 AAP Areas to Focus On 

 What to Expect from the OFCCP in 2022 

Ellen Shong & 
Associates, LLC



4

Recently Issued Executive Orders
and Reminders on Older Regulations

EO No. Title Effective Date Comments

13658 Establishing a Minimum Wage for Contractors
• Min. wage increases to $11.25 and tipped employees 

min. cash wage of $7.90, eff. 1/1/2022

Contracts entered
into/modified on or 
after 1/1/2015

Applies only to certain 
types of federal 

government contracts;  
superseded 1/30/2022 
by EO 14026 to extent 

inconsistent with 14026

14026 Increasing the Minimum Wage for Federal 
Contractors
• Min. wage increases to $15.00 and tipped employees 

min. cash wage of $10.50, eff. 1/30/2022
• Eff. 1/1/2023, annual increases based on inflation 

determined by DOL

Contracts entered
into/extended on or 
after 1/30/2022

Applies only to certain 
types of federal 

government contracts

14042 Ensuring Adequate COVID Safety Protocols for 
Federal Contractors
• Mandates vaccine, no testing option
• Must consider medical exemptions/delays, religious 

Contracts entered into 
on or after 11/14/2021
Pre-10/15/2021
contracts when 
extended

Implementation by 
January 4, 2022 (delay 
per recent OSHA rule); 
only certain types of 

federal contracts



E.O. 14026 Increasing the Minimum Wage 
for Federal Contractors
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• Covered contracts entered into or modified on or after 1/30/2022*:
￮ Procurement contracts for construction, Davis-Bacon Act (DBA)

￮ Service contracts, Service Contract Act (SCA)

￮ Concessions contracts

￮ Services provided on federal property or lands

*Contracts that result from a solicitation issued pre-1/30/2022 entered into on or between 1/30/2022 and 3/30/2022 not 
covered until extended, renewed or option exercised

• Not Covered:
￮ Grants

￮ Contracts or agreements with Indian Tribes

￮ Procurement contracts for construction, non-DBA

￮ Service contracts, exempt from SCA

￮ Contracts for the manufacturing or furnishing of materials, supplies, articles, or equipment

￮ Employees exempt from FLSA minimum wage requirements 

• Flow-down clause required in covered lower tier contracts
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E.O. 14042 COVID Safety Protocols (Federal 
Contractor Vaccine Mandate)
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Covered Contracts and Subcontracts

• Services, construction, real property 
leases

• Services covered under the SCA

• Concessions

• Services for federal employees, their 
dependents, or the general public in 
connection with federal property or 
lands

Entered into during certain dates

• Entered into after November 14 for 
solicitations issued before October 14

• Contracts on new solicitations issued 
on or after October 15 

• Extensions or renewals of contracts 
awarded on or after October 15

• Options on existing contracts and 
orders exercised on or after October 
15

CONTRACTS EXCLUDED Federal grants, Contracts with Indian Tribes, Employees working outside of the U.S., 
Contracts equal or less than the simplified acquisition threshold (presently $250,000), Subcontracts solely for the 
provision of products
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E.O. 14042 New FAR Clause: FAR 52.223-
99
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Contractors must comply with Task Force Guidance, including FAQ

• “Task Force Guidance” is not fixed; contractors must follow “all guidance . .  as amended during 
the performance of this contract . . 

• https://www.saferfederalworkforce.gov/faq/contractors/

Mandatory flowdown to subcontractors above simplified acquisition threshold

Clause currently is in effect for solicitations through “class deviations” 

• Agencies are seeking to include the FAR clause in all contracts, regardless of size

• Read your procurement agency’s class deviation letter (37 federal agencies have issued):  
https://www.acquisition.gov/content/caac-letters
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E.O. 14042 Key Requirements
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Deadline for Completion of Primary Vaccination or Approved Exemption

• January 4, 2022 or first day of performance on a newly awarded contract

• Primary vaccination is 1 dose of single dose vaccine or final dose of multi-dose vaccine

• Full vaccination status 2 weeks later (January 18, 2022) 

Covered employees

• Full-time, part-time, temporary, remote

• Who work on or in connection with a covered contract

• Includes employees who provide support (HR, legal, accounting, billing, etc.)

• Those in same workplace
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E.O. 14042 Key Vaccination Requirements
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Must require proof
￮ Specific documentation required

No testing alternative 
￮ Although testing could be condition of an accommodation

Must consider “legally required accommodations” 
￮ Disability (medical) and Religion
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E.O. 14042 Other Key Requirements
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Mandatory protocols for masking and social 
distancing 

￮ Required to follow CDC guidance – that may vary with the 
level of community spread

￮ Need to check CDC tracker on community spread

Must designate a person or persons to coordinate 
COVID-19 workplace safety efforts

￮ Specific responsibilities for administration, including to 
visitors
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Recently Issued Executive Orders
and Reminders on Older Regulations

EO No. Title Effective Date Comments

14055 Nondisplacement of Qualified Workers Under Service 
Contracts (reinstates EO 13495)
• Requires federal contractors/subcontractors to offer employment to 

service employees from predecessor contracts whose employment 
might be terminated

Solicitations issued on 
or after eff. date of 
final regs issued by FAR 
Council

US DOL to issue final 
regulations within 180 days of 
EO (EO issued 11/18/2021), 
FAR Council to issue FAR 
provision 60 days later

n/a
National Defense Authorization Act – Fair Chance Act
• Prohibits federal contractors from inquiring about job applicant’s 

criminal background in hiring process until after conditional job offer 
made

Contracts awarded on 
solicitations on or after
12/20/2021 

13985 Advancing Racial Equity and Support for Underserved 
Communities Through the Federal Government
• Rescinded EO 13950 Combating Race and Sex Stereotyping which 

prohibited contractors from providing certain workplace diversity 
training and programs

1/20/2021 for recission

13988 Preventing and Combating Discrimination on the Basis of 
Gender Identity or Sexual Orientation
• Requires federal agencies to review orders, regulations, guidance, 

policies and other actions to identify those that are inconsistent with 
policies prohibiting discrimination on the basis of gender identity or 
sexual orientation and develop a plan to rescind, revise or otherwise 

Effective immediately 
(1/20/2021) with plan 
developed within 100 
days



National Defense Authorization Act – Fair Chance Act

 Prohibits federal contractors from inquiring about job applicant’s criminal 
history in hiring process until after conditional job offer made

 For job openings related to federal contract work 

 “Conditional offer” is an offer of employment for a position related to work under a contract that is 
conditioned upon the results of a criminal history inquiry

 “Criminal history record information” means arrests, indictments, information, or other formal 
criminal charges, and any disposition arising therefrom, sentencing, correction supervision, and 
release

 Certain positions excepted from the prohibition

 access to classified information 

 sensitive law enforcement or national security duties

 law requires consideration of criminal history BEFORE offer is made

 others to be added in regulations

 Regulations were to be issued by April 2021 (yet to be issued)

12
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2021 OFCCP Directives/Notices

• Directives: None issued during 2021

• Notices:  Required use of 2014-2018 Census EEO 
Tabulation in AAPs commencing on or after January 1, 
2022  

• Regulatory changes expected to earlier regulations 
regarding FOIA, Pre-determination rules (PDN), and 
religious exemptions  
• Federal Register notice (November 9, 2021) of proposal to rescind religious 

organization exemptions regulations which were effective January 8, 2021. Comments 
are due by December 9, 2021.

• This will return OFCCP to addressing exemptions on a case by case basis as they were 
in the Bush and Obama administrations

13
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OFCCP 2021 Activity

• OFCCP Director Jenny Yang appointed on January 20, 2021 
and has been in office over 10 months

• Compliance Reviews (audits) still down
• 1,125 reported closed for most recent year, Fiscal Year 2021 (10/1/2020 to 

9/30/2021) 

• Includes 135 Conciliation Agreements (violations)

 1,318 reported closed for Fiscal Year 2020 (10/1/2019 to 9/30/2020)

• Continues to be way below OFCCP past performance many 
years ago at 4,000 to 5,000 reviews annually

14
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OFCCP 2021 Activity:  Current and Future Audits

OFCCP typically issues two Corporate Scheduling Announcement List (CSAL) 
annually of contractor establishments to be audited

September 2020: Two CSALs issued with 2,450 contractors (later reduced to 
these 700)
 402 establishment reviews for EO 11246 (Minorities, Women), Section 503 (IWD) and VEVRAA (Veterans)

 67 Corporate Management reviews (CMCE)

 31 Functional AAP (FAAP) reviews

 200 construction contractor reviews (on 2nd and separate list)

March 2021: These 1,750 reviews removed from Sept 2020 CSAL
 500 Compliance check reviews

 250 Focused reviews for Section 503 AAPs (IWD)

 500 Accommodation reviews (new type of review)

 500 Promotion reviews (new type of review)

July 2021: CSAL issued with 750 service and supply contractors
 668 establishment reviews, 57 FAAPs, 10 CMCE and 6 universities

September 2021: CSAL issued with 400 federal construction contractors and   
federally assisted contractors listed

15
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OFCCP 2021 Activity: Observations on Compliance Reviews

• OFCCP moving away from shorter reviews such as compliance checks and 
focused reviews

• March 2021 OFCCP cancelled 1,750 focused reviews, compliance checks, etc.

• OFCCP spending more time on full-blown and deeper dive reviews

• OFCCP issuing more requests for data, documents and interviews

• OFCCP still relying on virtual onsites conducted by telephone

• With current OFCCP headcount, there are limits as to how many reviews 
can be initiated and completed

• New budget developments may impact this area

16
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OFCCP 2021 Activity:  Financial Settlements

FY 2021 $26.4 million v. FY 2020 $35.6 million

Some significant settlements in FY 2021:

Hiring
 Google $1.2 million (total $3.8 million) – Asian, females
 Regus $900,000 – African Americans, males
 RMS Engineering (Lockheed Martin) $700,000 – Asians, African Americans, 

Hispanics

Compensation
 JP Morgan Chase $9.8 million – females
 Google $2.6 million (total $3.8 million) – females
 Hewlett Packard $1.4 million – females

17
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Upcoming Developments
2022 Budget Request

OFCCP FY 2022 budget request for 33% increase ($140 million 
up from $104 million)

 Historically flat budget has led to frontline staffing declines

 OFCCP seeking to hire approximately 183 additional staff

 Increased staff will enable increased number and thoroughness of 
compliance reviews

 Senate and House appear supportive of the budget increase

 OFCCP seen as key enforcement agency for current administration’s 
policies, including review for systemic pay discrimination

18
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Upcoming Developments
Required use of 2014-2018 EEO Tabulation

For AAPs (minorities, women) commencing/updated on or after January 1, 

2022, Availability Analysis must use the 2014-2018 Census Equal Employment 
Opportunity (EEO) Tabulation

 This data estimates the availability of women and minorities in external labor 
markets (commonly referred to as Availability Analysis Factor 1)
 Availability Analysis estimates whether goals must be established for women 

and minorities

 More about the 2014-2018 EEO Tabulation
 Latest Census occupational data for AAPs 

 Supersedes and replaces 2006-2010 EEO Tabulation

 Released by the U.S. Census Bureau March 2021
 Based on ongoing American Community Survey 2014 to 2018 (not on 2020 decennial 

census)
 Special Census product for EEO and AAP use funded by key federal agencies (EEOC, 

OFCCP, DOJ and OPM)

19
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Upcoming Developments
Required use of 2014-2018 EEO Tabulation

Changes from 2010 EEO Tabulation
 237 Census detailed occupation categories decreased from 488 (see samples 

following)

 Geographical areas: US, States, Core Based Statistical Areas (CBSA), 
Counties/County Sets, Places
 CBSAs (micro and metropolitan areas) based on September 2018 definitions 
 Some CBSAs and Places data not reported due to confidentiality restrictions.  

County sets can be used instead.
 For example, in a key tabulation for detailed occupation based on residence, data for 

60 CBSAs not available.

 7 race categories decreased from 15
 Eliminated reporting Hispanic by race categories (e.g. White Hispanic) by 

reporting all Hispanics together and reporting race without Hispanics
 (1) Hispanic/Latino, (2) White not Hispanic/Latino, (3) Black/Afr Am not 

Hispanic/Latino…(7) Balance not Hispanic/Latino

 20 industries decreased from 91

20
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Upcoming Developments
Sample Census Occupation Categories

 Show examples of new categories
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Upcoming Developments
Sample Census Occupation Categories
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Upcoming Developments
Sample Census Occupation Categories

23



Upcoming Developments
Sample Census Occupation Categories
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Upcoming Developments
Required use of 2014-2018 EEO Tabulation

.What will be the impact on AAP goals?

 It depends
 Based on general trends, there is greater representation of women and 

minorities but this will vary by occupation and geography
 If organization reflects general trends and has increased representation of 

women and minorities, it may or may not impact goals to be established

For more information about the 2014-2018 EEO Tabulation
www.census.gov/topics/employment/equal-employment-opportunity-tabulation.html
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Upcoming Developments
AAP Verification Interface (AAP VI)

 OFCCP had received approval and clearance from OMB on August 31, 2021 to 
require contractors and subcontractors to register and to certify AAP compliance 

 Known as the AAP Verification Interface (AAP VI)

 On December 2, 2021 OFCCP announced the initial details about the “Contractor 
Portal” which is the implementation of the AAP Verification Interface (AAP VI)

 Key dates for Federal contractors and subcontractors

 Register on the Contractor Portal starting February 1, 2022

 Certify AAP compliance during the three month period March 31 to June 30, 2022

 Deadline for AAP certification is June 30, 2022

 Certification initially applies only to service and supply contractors and 
subcontractors.  Expect construction contractors to be added later.

 OFCCP released some initial resources to assist filers including a timeline and 
FAQs which can be viewed at the AAP VI website 

 https://www.dol.gov/agencies/ofccp/contractorportal?utm_medium=email&utm_source=govdelivery

26
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Upcoming Developments
AAP Verification Interface (AAP VI)

 Known details about contractor/subcontractor AAP certification

 Required for all establishments (EEO-1 reported establishments) each year

 Required on establishment by establishment basis (not just as one global entity)

 Based on preliminary documents, it appears that the contractor/subcontractor must 
certify by selecting one of the following statements:

 It has developed and maintained affirmative action programs at each establishment, as 
applicable.  See 41 CFR Chapter 60.

 It has been a party to a qualifying federal contract or subcontract for 120 days or more and
has not developed and maintained applicable affirmative action programs at each 
establishment, as applicable. See 41 CFR Chapter 60.

 It became a covered federal contractor or subcontractor within the past 120 days and 
therefore has not yet developed applicable affirmative action programs. See 41 CFR Chapter 
60.

 Again based on preliminary documents, they must agree to the following additional 
certification:

I also understand that I will not be able to edit my Affirmative Action Plan after I click the 
submit button.

27
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Polling Question

28

• Which of the following accurately describes your organization:

 Our company has developed and maintained affirmative action programs at each of its 
establishments in accordance with all applicable affirmative action regulations.

 Our company has been a party to a qualifying federal contract or subcontract for 120 
days or more and has not developed and maintained applicable affirmative action 
programs at each of its establishments in accordance with all applicable affirmative 
action regulations.

 Our company became a covered federal contractor or subcontractor within the past 120 
days and we have not yet developed applicable affirmative action programs. 

 I do not know whether our company has developed and maintained affirmative action 
programs at each of its establishments in accordance with all affirmative action 
regulations.



Upcoming Developments
AAP Verification Interface (AAP VI)

 OFCCP has provided a generous lead time before certification deadline of June 30, 2022 after 
effectively promising at least 90 days

 Questions exist as to legality of requiring certification as well as agreement to refrain from 
AAP edits following certification

 Regulations cited by the OFCCP as to its authority are not compelling

 What does a contractor do?

 Certify even though significant concern about legality and in some cases admit to OFCCP it is a covered 
contractor or subcontractor?  Especially issue for subcontractors

 Not certify and face higher risk of being audited (if selected for audit may have cause to challenge 
legality of selection and certification)

 OFCCP also expected to expand portal capabilities to require contractors to submit AAP 
documents for compliance reviews using portal (again issues on regulatory authority exist)

 OFCCP will need to modify scheduling letters to require submission through portal

 There has been speculation that OFCCP will move to require AAPs to be submitted annually (again issues 
on regulatory authority and much further down the road)

29
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AAP Areas to Focus On:
Compensation

 OFCCP still focusing on compensation during reviews especially 
with shift to comprehensive compliance reviews

 Several large financial settlements in FY 2021 but still relatively 
few compensation cases and few affected individuals despite all 
of the reviews completed

 When litigating, OFCCP does not have a good track record with 
regard to compensation issues

 Under new Director, Jenny Yang, the OFCCP expected to step up 
efforts in investigating compensation

30
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AAP Areas to Focus On:
Compensation (cont.)

EEO-1 2018/2017 Component 2 Pay Data

 OFCCP has reversed its earlier position and it appears will in 
fact be making use of EEO-1 Component 2 pay data as submitted 
by employer

 Some states are suing to get access to the Component 2 pay 
data submitted by employers

 EEOC likely to revive the Component 2 pay data collection (once 
a majority of Democrat appointees are seated)
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AAP Areas to Focus On:
Compensation (cont.)

Should you undertake a compensation analysis?

• Regulations don’t explicitly require a formal analysis, but do require a 
review of compensation which could be review of process and policies

• Analysis can provide insight into what OFCCP will observe in a 
compliance review (although OFCCP analysis tends to manipulate and 
aggregate data in many ways not followed by mainstream analysis)

32
Ellen Shong & 
Associates, LLC



AAP Areas to Focus On:
Compensation (cont.)

Should you undertake a compensation analysis?
• Some Considerations

• Conduct under attorney-client privilege

• Simple or sophisticated.  Cohort or regression.

• Smaller organizations can make use of cohort analysis with limited calculations and data.  
Larger organizations with more employees can be more challenging.

• Compensation is difficult to model and study. Challenge of not having all of the data in 
machine readable format.

• Cost and time to do study.  Both external and internal resources.  
Research.

• Be ready to address any deficiencies and take corrective action if 
determined appropriate

33
Ellen Shong & 
Associates, LLC



AAP Areas to Focus On

Outreach efforts

 Protected Veterans and Individuals with Disabilities

 Many contractors fail to engage with local outreach partners.  Just posting jobs with outreach 
agencies is not sufficient under the regulations.

 Complete assessment of outreach efforts annually to evaluate effectiveness

 Be sure to document

 Women and Minorities

 What are your efforts to make good faith efforts for any goals established? 

 Be sure to document what you undertake.  More than just posting jobs.

Individuals with Disabilities self-identification

 Continue to encourage employees to self-identify

 Consider surveying more often

Conduct and document self-audit of compliance obligations

• Especially for Protected Veterans and Individuals with Disabilities
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What to Expect from the OFCCP in 2022

 Low numbers of compliance reviews in calendar 2022 

 Under 1,300 if they continue to spend longer on each review?

 Longer reviews (and costlier) with more data, document and interview 
requests

 Increased focus on compensation (along with hiring as always)

 Less transparency in reviews and reluctance to share findings?

 Possible return to onsites during compliance review

 Requirement to certify AAP compliance

 At least another year without EEO-1 component 2 collection

 Expect additional OFCCP staff hired assuming budget increase granted.  It will 
probably take a year plus to hire and train the 180+ expected staff and see their full 
impact on OFCCP’s increased capacity

 OFCCP ramping up for an even busier 2023
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Questions?
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PRESENTATION AVAILABLE FOR VIEWING
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Don’t forget…
• Today’s PowerPoint presentation and recording will be available by 

Friday on www.smithlaw.com/resources-webinars and all past 
recorded webinars are available to view and download too 
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Thank you for attending 
today’s webinar!

Kimberly J. Korando, Smith Anderson 
kkorando@smithlaw.com | 919.821.6671

Christopher Northup, Ellen Shong & Associates, LLC
chris_northup@mindspring.com  | 919.387.8154
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