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Today’s Objectives 
 

 Review Executive Orders and other recent 
regulatory changes affecting contractors 

 

 Provide guidance to contractors updating their 
VEVRAA/503 AAPs for the first time since 
March 24, 2014 
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Today’s Agenda 
 

 Status of recent Executive Orders 

 New VETS-4212 report 

 OFCCP’s new compliance review (audit) 
scheduling letter 

 Key VEVRAA/503 changes to implement during 
the first update after March 24, 2014 for 
Veterans and Individuals with Disabilities (IWD) 
AAP 
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Recent Executive Orders 
 President Obama issued Executive Orders (EO) 

without working with or having Congress pass 
legislation 

 Agencies such as OFCCP responsible for 
issuing regulations enacting EO, providing 
opportunity for comments, and then issuing final 
regulations 

 Several EOs have been issued in the last year 
plus but only a subset need to be on the 
contractor’s radar for implementation 
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Recent Executive Orders 
EO No. Title Status Effective 

Date 
Comments 

13658 Establishing a Minimum Wage 
for Contractors 

Final Regulations issued new 
solicitations on 
or after 
1/1/2015 

$10.10, not 
applicable  to 
existing contracts 
prior to effective 
date 

13672 Further Amendments to Executive 
Order 11478, EEO in the Federal 
Government, and Executive Order 
11246, EEO (LGBT) 

OFCCP expected to issue 
final regulations without 
any comment period 

Late 2014 or 
early 2015 

Will at least require 
updates to 
protected 
categories in 
policies, posters, 
etc. 

13665 Non-Retaliation for Disclosure of 
Compensation Information 

Comment period on 
proposed rule through 
12/16/2014 

In 2015? 

n/a Presidential Memorandum  
directing OFCCP to issue 
compensation data collection tool 

Comment period on 
proposed rule extended 
through 1/5/2015 

Spring 2016 at 
earliest 

“Equal Pay Report” 
W-2 data report by 
EEO-1 
establishment / 
categories 

13673 Fair Pay and Safe Workplaces  No proposed rule yet Unknown 
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E.O. 13658 Minimum Wage 
for Federal Contractors 

 Covered contracts for solicitations issued on or after 
1/1/15: 

• Procurement for construction, DBA 

• Service contracts, SCA 

• Concessions contracts 

• Services provided on federal property 

 Exclusions: 
• Grants 

• Procurement for construction, non-DBA 

• Service contracts, exempt from SCA 

 Flow-down: 
• EO contract clauses in all covered lower tier contracts 
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VETS-4212 Reporting 
 New VETS-4212 regulations  

• Effective 10/27/2014 (41 CFR 61-300) 
• Old VETS-100A and VETS-100 reports eliminated 
• For September 2015, contractors file VETS 4212 
• Major change: only one veteran reporting category 

“Protected Veterans” rather than the four required in the 
past 

• Still report counts of employees and new hires 
• Appears to allow optionally for counts of new hires to be 

reported in aggregate and not by EEO-1 category 
• EO clause requirement (reference 41 CFR 61-300.10) 
• Form not yet approved by OMB 
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VETS-4212 Reporting 
 Previously reported on VETS-100A/100: 

• Disabled veteran 

• Recently separated veteran 

• Active duty wartime or campaign badge veteran 

• Armed Forces service medal veteran 

 To report by September 2015 on VETS-4212: 
• Protected veterans which includes all four veterans 

categories above 
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VETS-4212 Reporting 
 VETS Reporting requires New Hire and Existing 

Employees 

 OFCCP’s data collection requires only New Hire data 

 Open question: How to collect VETS Existing 
Employee data? 

• Can only be a “recently separated veteran” for three 
years from date of discharge - not permanent status 

Options 

 1 – Separate VETS / VEVRAA data collection 

 2 – Supplement(s) to capture separation date  

 3 – Maintain status quo until VETS guidance issued 
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OFCCP’s New Compliance 
Review Scheduling Letter 

 Currently being used by OFCCP 
 Itemized listing increased from 11 to 22 sets of documents 

requested 
 Employment activity data (applicants, hires…) 

• Requesting data, not analyses 
• Black, Asian/PI, Hispanic, Am Indian/Alaskan, White 

– Can submit with seven categories per earlier OFCCP 
Directive 283 

• Also counts of unknown race/ethnicity/gender 
• By Job Title or Job Group 
• Provide definition of promotion 

 Compensation data 
• Employee level data 
• All employees in the AAP 
• Race/ethnicity, gender, job title, EEO-1, Job Group, hire date 
• Base salary or wage rate, hours worked, other compensation 

(bonuses, commissions, etc.) 
• Provide electronically 
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OFCCP’s New Compliance 
Review Scheduling Letter 

 Individuals with Disabilities (Section 503) Items 
• Results of effectiveness of outreach and recruitment 

• Documentation of actions to comply with audit and 
reporting system 

• Documentation of computations or comparisons for 
preceding AAP year (data metrics), or if six months 
into AAP year must supply information for at least six 
months 

• Utilization Analysis by Job Group … again if at least 
six months into AAP year must supply results for at 
least the first six months 
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OFCCP’s New Compliance 
Review Scheduling Letter 

 Veterans (VEVRAA) Items 
• Results of effectiveness of outreach and recruitment 

• Documentation of actions to comply with audit and 
reporting system 

• Documentation of computations or comparisons for 
preceding AAP year (data metrics), or if six months 
into AAP year must supply information for at least six 
months 

• Documentation of hiring benchmark adopted (most 
contractors will have nothing to provide) 
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OFCCP’s New Compliance 
Review Scheduling Letter 

 Other Items 
• Copies of reasonable accommodation policies 

• Copies of documentation of accommodation requests 
received and resolution 

• Most recent assessment of personnel processes 
including date, actions, changes and next scheduled 
date 

• Most recent assessment of physical and mental 
qualifications including date, actions, changes and 
next scheduled date 

 Per OFCCP should only take 27.9 hours! 
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OFCCP’s New Compliance 
Review Scheduling Letter 
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Veterans and IWD Changes 
 OFCCP published revised regulations in the 

Federal Register September 24, 2013 effective 
March 24, 2014 

 Two major AAP regulations: 
• Veterans 41 CFR 60-300 (VEVRAA) 

– www.dol.gov/ofccp/regs/compliance/vevraa.htm  

• Individuals with Disabilities (IWD) 41 CFR 60-741 
(Section 503) 

– www.dol.gov/ofccp/regs/compliance/section503.htm  
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Veterans and IWD 
Regulation Subparts 

Subpart Title Comply on 
3/24/2014 

Comply 
with 1st 
AAP 
Update 

Comply with 
subsequent 
AAP Updates 

A Preliminary  
Matters, EO 
Clause  

Yes – ESDS Listing (Vet), 
Rights Notice, EOE tag 
line, EO clause 

B Discrimination 
Prohibited 

(minimal changes) 

C Affirmative 
Action Program 

Yes (most) Yes 

D General 
Enforcement 

(minimal changes) 

E Ancillary Matters Yes  -3 year record 
retention, OFCCP access 
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Subpart A – Preliminary 
Matters 

 Changes in Equal Opportunity (EO) clause (60-
300.5 and 741.5) and required obligations: 

• List job vacancies (Vets) with 
employment service delivery system 
(ESDS), and provide additional 
information 

• Posting notices regarding applicant and 
employee rights 

• EOE (tag line) job posting notice 
• EO clause in contract/subcontract/PO 
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Subpart C - Major Sections 
Section Title Changes? 

300.40/741.40  Applicability of AAP requirement AAP to be “reviewed and 
updated annually by the official 
designated per .44(i)” 

300.41/741.41 Availability of AAP Contractor does not have to 
make available data metrics 

300.42/741.42 Invitation to Self-Identify Extensive changes 

300.43/741.43 Affirmative action policy Similar 

300.44/741.44 
 

Required contents of affirmative 
action programs 

Extensive changes  

300.45 (Vet) Veterans: Hiring Benchmarks NEW (7.2 % of hires) 

741.45 (IWD) IWD: Utilization Goals NEW (7% by Job Group) 

741.46 (IWD) Voluntary AAP for disabled emps NEW 

741.47 (IWD) Sheltered workshops Similar 
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Subpart C  
Invitation to Self-Identify 

19 

 IWD (60-741.42) 
• Pre-offer: must use OFCCP’s mandatory form 
• Post-offer: must use OFCCP’s mandatory form 

– Sufficient to ask during on-boarding process 

• Employees: must use OFCCP’s mandatory form 
– Must provide and invite employees to self-id during first AAP year following March 24, 2014 

– then again invite every five years 

– Must remind at least once in between these invitations 

• Cannot combine with other forms; if replicate, certain specifications 
required 

 Veterans (60-300.42) 
• Pre-offer: can use own form or modify OFCCP’s pre-offer form in Appendix 

B 
– Single response category is “protected veterans” 

• Post-offer: can use own form or OFCCP’s post-offer form in Appendix B 
– Sufficient to ask during on-boarding process 

– Previously had to invite identification of specific category(ies) of protected veteran 

• Can combine with other forms 
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Subpart C  
Invitation to Self-Identify 
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Subpart C  
Invitation to Self-Identify 

-300.42 and -741.42 
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 How many forms? 
• Two or three different self-identify (survey) forms  

– Race/ethnicity and gender 
– Veterans (can combine with race/ethnicity/gender) 
– Individuals with Disabilities  (must keep separate) 

 When to ask pre-offer? 
• Harmonize with internet applicant rules 
• Could ask 

– at beginning 
– for applicants passing “basic qualifications” 
– after you know who are “internet applicants” 

 Where to store self-id responses? 
• Regulations require keeping self-id information confidential 
• Maintain in data analysis file with limited access (not hiring 

managers, general HR or recruiters) 
• Maintain for three years 
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Subpart C 
Required Contents of AAP 

Section 300.44/741.44 Title Changes? 

a)   Policy Statement Minor changes 

b) Review of personnel process Minor changes 

c) Physical and mental qualifications Similar 

d) Reasonable accommodations Minor changes 

e) Harassment Similar 

f) External dissemination Extensive changes 

g) Internal dissemination Minor changes 

h) Audit and reporting Minor changes 

i) Responsibility for Implementation Similar 

j) Training Similar 

k) Data collection analysis NEW 
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Subpart C – AAP Contents 
 Policy Statement - .44 (a) 

• Contractor must ensure that applicants and 
employees who are disabled or disabled veterans are 
provided notice in a form that is accessible and 
understandable… (e.g. providing Braille or large 
print…posting notice for visual accessibility to persons 
in wheelchairs) 

• Policy statement shall indicate “top United States 
executive’s (such as the Chief Executive Officer or the 
President of the United States Division of a foreign 
company) support for contractor’s affirmative action 
program…” 
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Subpart C – AAP Contents 
 Review of personnel process - .44 (b) 

• IWD – Eliminate old Appendix C “Review of Personnel 
Processes” which was a suggested set of steps to 
undertake 

• IWD – “contractor shall ensure that applicants and 
employees with disabilities have equal access to its 
personnel processes, including those implemented 
through information and communication technologies.” 

• IWD – “contractor is also encouraged to make its 
information and communication technologies accessible, 
even absent a specific request for reasonable 
accommodation.” 
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Subpart C – AAP Contents 
 Reasonable accommodation - .44 (d) 

• IWD –  emphasizes “as a matter of nondiscrimination, the contractor 
must make reasonable accommodation to the known physical or 
mental limitations of an otherwise qualified individual with a 
disability” 

• IWD – restated from previous regulations “As a matter of affirmative 
action, if an employee with a known disability is having significant 
difficulty performing his or her job and it is reasonable to conclude 
that the performance problem may be related to the known 
disability, the contractor shall confidentially notify the employee of 
the performance problem and inquire whether the problem is related 
to the employee’s disability. If the employee responds affirmatively, 
the contractor shall confidentially inquire whether the employee is in 
need of a reasonable accommodation.“(Also applies to disabled 
vets) 

• IWD – suggest best practice is to develop written procedures for 
processing requests for reasonable accommodations 
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Subpart C – AAP Contents 
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External dissemination of policy, 
outreach and positive recruitment -.44 (f) 

• Written notification of company policy related to AA 
efforts to all subcontractors, including subcontracting 
vendors and suppliers, requesting appropriate action on 
their part. (300/741.44 (f) (1)) 

– Via letter, email (keep copies) 

– Which vendors (alternative approaches) 
• All for whom received a W-9 
• Apply a threshold of $10,000 
• Analyze all vendors and determine which are covered Ellen Shong &  
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Subpart C – AAP Contents 
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 External dissemination of policy, outreach 
and positive recruitment -.44 (f) 

• Examples of Outreach (300/741.44 (f) (2)) 

– Veterans 
• Local Veteran’s’ Employment Representative 
• Nearest Dept of Veterans Affairs Regional Office 
• Dept of Defense TAP 
• Organizations in National Resource directory 

(www.nationalresourcedirectory.gov) 

– IWD 
• State vocational rehabilitation service agency 
• Employment One-Stop Career Center 
• Local Employment Network (EN) organizations 
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Subpart C – AAP Contents 
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External dissemination of policy, 
outreach and positive recruitment -.44 (f) 

• Assessment of external outreach and recruitment 
efforts (300/741.44 (f) (3)) 

– On annual basis review efforts over past 12 months to 
evaluate effectiveness 

– Document each evaluation including: 
• Criteria used to evaluate effectiveness 
• Contractor’s conclusion as to whether each effort was effective 

• Must be determined as reasonable by OFCCP 
• Include data collected in section 300.44 (k) and 741.44 (k) in evaluation 

– If conclusion is that efforts were not effective, shall identify 
and implement alternative efforts 
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Subpart C – AAP Contents 
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Subpart C – AAP Contents 
 External dissemination of policy, outreach and 

positive recruitment -.44 (f) 
• Recordkeeping obligations (300/741.44 (f) (4)) 

– Document all activities it undertakes to comply 
with “external dissemination” 

– Retain documents for a period of three (3) years 

• Open Question: Tracking source of job seekers from 
referral and outreach organizations without 
compromising the confidentiality of veterans or IWD 
status 

– Pre-offer v. post-offer tracking 
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Subpart C – AAP Contents 
 

 Internal dissemination of policy -.44 (g) 
• Must include the policy in the policy manual (was 

voluntary) 

• If party to a collective bargaining agreement (CBA), 
must notify union officials of policy and request 
cooperation 

• Other suggestions (unchanged) are voluntary but 
encouraged 
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Subpart C – AAP Contents 
 Audit and reporting systems -.44 (h) 

• Audit and reporting system requirements remain the 
same (i) to (v): measure effectiveness of AAP, need 
for remedial action, degree of objectives attained, 
opportunities to participate, measure compliance 

• Adds:  “(vi) Document the actions taken to comply 
with the obligations of paragraphs (i) through (v) 
above, and retain these documents as employment 
records subject to the recordkeeping requirements of 
§ 60–741.80.” 
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Subpart C – AAP Contents 
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Subpart C 
Data collection analysis 

 

 For Veterans and IWD (60-300.44 (k) and 60-
741.44 (k)) 

• Must collect certain counts of applicants and hires 

• Relies on the Self-Id responses 

• Collect and analyze on an annual basis 

• Must assess effectiveness of outreach 

• Maintain data, calculations and comparisons for three 
years 
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Subpart C 
Data collection analysis 

Title Notes 

Veterans/IWD Total number of applicants for all jobs 

Veterans/IWD Total number of job openings 

Veterans/IWD Total number of jobs filled 

Veterans/IWD Total number of applicants hired 

Veterans Number of applicants who are 
“protected veterans” 

Pre-offer Self-
identified or “known” 

Veterans 
 

Number of “protected veteran” 
applicants hired 

Post-offer Self-
identified or “known” 

IWD Number of applicants who are 
individuals with disabilities 

Pre-offer Self-
identified or “known” 

IWD 
 

Number of applicants with disabilities 
hired 

Post-offer Self-
identified or “known” 
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Subpart C 
Data collection analysis 

 Since use of Self-Identify form begins with the first 
AAP year beginning March 24, 2014 or later 

• Data will not be available to conduct  .44(f)(3) or .44(k) 
analysis until after the plan year concludes in 2015 or, in 
some cases, 2016 

• Example 

– For example, AAP year is January 1st, 2014 to 
December 31, 2014 

– Contractor begins collecting data with self-identify 
forms January 1, 2015 (i.e., first AAP year that 
begins following March 24, 2014) 

– First data analysis under .44(f)(3) and .44(k) 
conducted following conclusion of AAP year, 
December 31, 2015 
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Subpart C 
Benchmarks for Hiring Vets  

(-300.45) 
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 Set annual hiring benchmark goal for just “protected 
veterans” 

• Two options for setting goal: 
– National percentage posted by OFCCP: 7.2% (was 8% initially) 
– Contractor calculated using five specific factors (not 

recommended) 
 -  Apply goal to entire workforce (or by Job Group or EEO-1    
    category, if preferred) 

• Not rigid and inflexible quota, quotas forbidden 
• Not to be considered ceiling or floor for employment 

 No requirement to conduct comparison or analysis 
 Failure to meet goal is not a violation – no  fines / 

penalties 
 Maintain records for three years 
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Subpart C 
Utilization Goal for IWD 

(-741.45) 
 Set an annual utilization goal for individuals with 

disabilities 
• Not rigid and inflexible quota, quotas forbidden 
• Not to be considered ceiling or floor for employment 

 Must use 7% for goal (to be updated by OFCCP 
periodically) 

 Annually evaluate by Job Group (contractors with 100 
or fewer employees optionally by entire workforce) 

• Compare percentage of IWD employees in a Job Group to 
the goal 

 No rules specifying requirements for how utilization 
analysis is to be conducted. No provision for any rules 
other than effectively “any difference” 
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Subpart C 
Utilization Goal for IWD 

(-741.45) 
 Identification of Problem Areas 

• If percentage of IWDs is less than utilization goal 
– Must take steps to determine whether and where 

impediments to EEO exist 
– Must 

• Assess its personnel processes 
• Assess effectiveness of its outreach and recruitment 

efforts 
• Assess results of AAP audit 
• Assess any other areas that might affect success of AAP 

 Action-oriented programs 
• Must develop and execute action-oriented program designed to 

correct any identified problem areas 
• Action-oriented program may include modification to personnel 

processes, alternative or additional outreach/recruitment efforts or 
other actions designed to correct problems 

 Failure to meet goal does not constitute finding or admission 
of discrimination. No fines or penalties! 
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Subpart E – Ancillary 
Matters 

 Recordkeeping (60-300.80 and 741.80) 
• Similar to older regulations regarding two years from 

date of making of record or personnel action, whichever 
is later (exception for employer under 150…) 

• Three year retention required for: 
– outreach/recruitment 60-300.44 (f) and 60-741.44 (f) 
– data collection 60-300.44 (k) and 60-741.44 (k) 
– Veterans hiring benchmark 60-300.45 (c) 

 Access to Records (60-300.81 and 741.81) 
• Adds provision to provide off-site access to materials 
• Contractors must specify all formats data available in 

including electronic 
• Contractors must provide records in format OFCCP 

selects 
• OFCCP will treat records as confidential to extent 

permitted by FOIA 
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Thank you for attending 
today’s webinar! 

 
  
 Kimberly J. Korando, Smith Anderson  

kkorando@smithlaw.com | 919.821.6671 
 

Christopher Northup, Ellen Shong & Associates, LLC 
Chris_northup@mindspring.com  | 919.387.8154 
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Ellen Shong &  
Associates, LLC 
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